ABSTRAK

Yengkie Hirawan, NIM 31291105646: Status Anak Diluar Perkawinan yang Sah
Menurut 1bn al-Qayyim dan Relevansinya dengan
Putusan Mahkamah Konstituss Nomor 46/PUU-
V111/2010.

Menurut jumhur ulama, nasab timbal balik antara ayah dan anak hanya melalui
coitus yang sah secara syar’i, yaitu nikah, atau coitus yang tidak bisa dikenakan
sanksi zina, yaitu coitus pada nikah fasid dan watha' syubhat. Namun, Ibn al-
Qayyim terkesan mendukung penasaban anak zina juga kepada ayah biologisnya.
Ibn al-Qayyim menguatkan pendapatnya tersebut dengan menggunakan metode
giyas shahih. Pendapat yang relatif sama kemudian juga muncul dalam Putusan
Mahkamah Konstituss Nomor 46/PUU-VII1/2010, tetapi tanpa panduan

metodol ogis yang jelas dari kacamata ushil al-figh, dalam penetapan putusan itu.

Tujuan utama penelitian ini adalah menganalisis pendapat dan metodologi Ibn al-
Qayyim tentang status anak diluar perkawinan serta relevansinya dengan Putusan
Mahkamah Konstituss Nomor 46/PUU-VI1I1/2010. Untuk itu, penelitian ini
dilakukan dengan menggunakan metode penelitian kepustakaan (library
research), dan menjadikan berbagai karya lbn al-Qayyim sebagai sumber data
utamanya. Karena data penelitian ini dominan berupa teks, maka ada dua “model”
kerja yang penulis tempuh: Pertama, sedapat mungkin menampilkan makna yang
dikehendaki Ibn al-Qayyim lewat tulisannya dengan upaya “menjadi” dirinya
dalam konteks personal dan sosial masanya. Kedua, “membaca” pemikiran lbn al-

Qayyim sesual kapasitas personal peneliti dan konteks sosial kekinian.



Kesimpulan yang diperoleh dari penelitian ini: Pertama, menurut Ibn al-Qayyim
anak zina dapat dinasabkan kepada ayah biologisnya, dengan syarat ibu biologis
tersebut tidak berzina pada saat ia sedang terikat firasy dengan laki-laki lain, anak
itu tidak telah di-li'an oleh suami dari ibunya tersebut, ayah biologis
mengakuinya, dan sanks zina dijalankan. Kedua, ada tiga ushdl al-istinbath
utama yang digunakan Ibn al-Qayyim pada penetapan nasab anak zina, yaitu al-
nushdsh (berupa dalil Sunnah), fatwa tabi'in dan giyas shahih. Ketiga, pendapat
Ibn al-Qayyim tentang nasab anak zina memiliki relevansi substantif (on-topic)
dengan Putusan Mahkamah Konstituss Nomor 46/PUU-V111/2010, yaitu pada dua
hal: (1) Anak tersebut adalah anak sah dari pelaku coitus diluar kawin (al-zani; al-
“ahir). (2) Tidak satupun dari hak dan kewajiban mereka (anak, ibu, dan bapak)
yang “tertahan” karena perbuatan coitus diluar kawin tersebut. Artinya antara

anak, ayah dan ibu mempunyai hubungan nasab secaratimbal balik.

Menurut penulis, anak dari nikah fasid dan watha  syubhat dinasabkan kepada
ayah dan ibu biologisnya. Mengenai anak zina, jika hadd zina dijalankan, anak
tersebut dinasabkan kepada ayah dan ibu biologisnya, dengan syarat ibu anak
tersebut tidak melakukan zina dalam keadaan sedang terikat firasy dengan laki-
laki lain, ayah mengakui anak itu sebagai anaknya, anak itu tidak di-li’an oleh
suami sah (pemilik firasy) dari ibunya. Jika hadd zina tidak dijalankan, anak
tersebut tetap dinasabkan kepada ayah dan ibu biologisnya, tetapi ayah dan ibunya
tidak mempunyai hak apa-apa dari anak biologisnya tersebut, berdasarkan

istinbath bayani dan istinbath ta’lili.
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ABSTRACT
Yengkie Hirawan (2016):  Ibn al-Qayyim’s Thoughts on the Status of A
Child Born Outside of Marriage and Its
Relevance to the Constitutional Court Decision
No. 46/PUU-V111/2010

According to the mgjority of Islamic jurists, interrelationship of lineage
(nasab) between a father and a child could only be established through sexual
intercourse (coitus) based on Islamic laws, namely a valid marriage, or coitus
which cannot be penalized adultery, i.e. coitus in an irregular or fasid marriage
and watha syubhat. However, Ibn a-Qayyim seemed to support that an
illegitimate child may have nasab to his/her biological father. He maintained his
opinion by using the method of giyas shahih. A similar opinion then also appears
in the decision of the Constitutiona Court of the Republic of Indonesia
No0.46/PUU-V111/2010; yet without a clear methodological guidance of ushdl al-
figh in deliberating the decision.

The main objective of this study was to analyze the opinions and
methodology of 1bn al-Qayyim on the status of a child born outside of marriage
and its relevance to the decision of the Constitutional Court Number 46/PUU-
V111/2010. Therefore, this study was carried out using the method of library
research and used lbn a-Qayyim’s written works as the primary data source.
Because the data were predominant in the form of texts, two ways of working
were done. First, it was attempted to show what is genuinely meant by Ibn a-
Qayyim through his writings by making efforts to be “himself” in his persona and
social context at the time. Second, lbn a-Qayyim’s thoughts were read
analytically based on the researcher’s personal capacity and contemporary socid

context.



This study revedls three findings. First, according to Ibn a-Qayyim, an
illegitimate child may have nasab with his’her biological father on conditions that
his/her biological mother did not fornicate to another man while she was with the
firdsy; the child has not been denied by his/her mother’s husband by means of
li“an; hisher biological father admits him/her as his child; and adultery
punishment is executed. Second, Ibn al-Qayyim used three main ushdl al-istinbath
on establishing the nasab of an illegitimate child, namely al-nushdsh (in the form
of the argument of the Sunnah), fatwa tabi’in and giyas shahih. Third, the opinion
of Ibn a-Qayyim on the nasab of an illegitimate child has its relevance to the
substance of the Constitutional Court Decision No. 46/PUU-V111/2010 on two
subject matters: (1) the child is a legitimate child of his/her biological father and
mother who did sexual intercourse outside of marriage (al-zani; al-'ahir), and (2)
none of the rights and obligations of the child and his/her biologica father and
mother is impeded because of the act of coitus outside of marriage. It means that
there is interrelationship of nasab between the child and hig/her biological father
and mother.

The author argues that the child of fasid marriage and watha™ syubhat has
a lineage to the biological father and mother. Regarding the natural child, if the
hadd punishment for zina is performed, the child has a lineage to the biological
father and mother on conditions that the child's mother did not fornicate to another
man while she was with the firasy, hig’her biological father admits him/her as his
child, and the child is not denied by his/her mother’s valid husband (the owner of
firasy). If the hadd punishment for zina is not executed, the child remains to have
alineage to his/her biological father and mother; but the parents do not have any
rights to the biological child based on the istinbath of bayani and ta’lili.
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